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RECOMVENDED CORDER

Notice was provided and on June 26, 2007, a formal hearing
was held in this case. Authority for conducting the hearing is
set forth in Sections 120.569 and 120.57(1), Florida Statutes
(2006). The hearing proceeded by video-tel econferencing between
sites in Tallahassee and Jacksonville, Florida. The hearing was
hel d before Charles C. Adans, Adm nistrative Law Judge.

APPEARANCES

For Petitioner: M chael B. Golen, Esquire
Depart ment of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

For Respondent: No appearance



STATEMENT OF THE | SSUE

Shoul d di sci pline be inposed agai nst Respondent's |icense as
a certified general contractor in Florida for violations of
Chapter 489, Florida Statutes (2004)~?

PRELI M NARY STATEMENT

On June 28, 2006, in case nunmbers 2005-054514 and 2005-
054794, before the Construction Industry Licensing Board (the
Board), the Departnent of Business and Professional (DBPR)
brought an Adm ni strative Conpl aint agai nst Respondent accusing
himof a violation of the statute referred to in the Statenent of
the Issue. The Adm nistrative Conpl aint was prem sed upon
al | eged construction contracts or agreenents entered into with
Mari o E. Canas and Escol astico Gunapas, Jr., respectively.

Respondent was provi ded several options in addressing the
Adm ni strative Conplaint by executing an El ection of R ghts Form
He chose the second option. That option was to di spute the
al | egations of fact contained in the Adm nistrative Conpl aint and
the |l egal conclusions drawn fromthe factual allegations.
Respondent asked that he be heard in accordance with Section
120.57(1), Florida Statutes, by an administrative |aw judge to
resolve certain of the facts he disputed. Specifically he
contested the follow ng facts:

Count | #10, #16; Count |l #21; Count |V #26;

Count V #28, #30, #35, #38; Count VI # 38;
Count VII| #43; Count | X #45; and Count X #47



In executing the Election of Rights Formw th his signature,
Respondent al so provi ded his address as 1964 Beachsi de Court,
Atl antic Beach, Florida 32233.

On April 10, 2007, DBPR forwarded the case to the Division
of Adm nistrative Hearings (DOAH), to assign an adm nistrative
| aw judge to conduct the hearing in accordance with Respondent's
request for formal hearing. The assignnment was nmade by Robert S.
Cohen, Director and Chief Judge of DOAH in reference to DOAH Case
No. 07-1630PL. The assignnent was to the present adm nistrative
| aw j udge.

On April 10, 2007, an Initial Order was sent to the parties.
On April 23, 2007, a Notice of Hearing by Video-tel econference
setting the hearing date as June 26, 2007, was sent to the
parties. On April 23, 2007, an Order of Prehearing Instructions
was sent to the parties. Respondent's copies of the orders and
notice were sent to himat the address he had provided in signing
the Election of Rights Form The copies were provided by
ordinary mail. None of the copies were returned as
undel i ver abl e.

Al t hough Respondent had been duly noticed of the hearing, he
did not attend.

At hearing Petitioner's counsel was questioned concerning
any contacts he may have had with Respondent prior to the hearing

date, that m ght explain Respondent's |ack of appearance.



Petitioner's counsel had no explanation, having a sim|lar
experience of contacts wi th Respondent through the nails,

i nvol ving various pleadings that were filed by Petitioner; the
experience was that Respondent was served with those pl eadi ngs
and no indication given that the service was not perfected.

No one el se attended the hearing to represent Respondent's
i nterest.

| nqui ry was made concerning Petitioner's intentions absent
t he Respondent. Petitioner chose to proceed with its case in
view of the Election of Rights by Respondent and his choice to
di spute certain underlying facts in the case and the |egal
conclusions that followed. |In that posture, Petitioner's counsel
asked that the uncontested facts set forth in the Adm nistrative
Conpl ai nt be accepted as true. That request was granted. The
uncontested facts will be set forth in the Findings of Fact to
this Recomended Order, in addition to facts found based upon the
record established at hearing.

Escol astico Gumapas, Jr., testified. He appeared in
Jacksonville, Florida. WMrio E. Canas participated by tel ephone
froma location in Texas, in accordance with Petitioner's notion
to have that wi tness appear by tel ephone, a notion granted at
hearing. Petitioner's Exhibits Al through Al3, Al13A, Al4 and Al5
were admtted. Petitioner's Exhibits Al3 and A13A were | ate-

filed exhibits received on June 27, 2007.



The hearing record was not transcribed. On June 28, 2007,
Petitioner filed its proposed recommended order. Respondent has
not filed a proposed recomended order within the tinme all owed
for filing. On July 6, 2007, the period for submtting proposed
findings of fact and conclusions of |aw orders and nmenoranda
ended.

FI NDI NGS OF FACT

Uncont est ed Fact s:

1. Petitioner is the state agency charged with regul ating
the practice of contracting pursuant to Section 20.165, Florida
Statutes, and Chapters 455 and 489, Florida Statutes.

2. Respondent has been at all tinmes material hereto, a
Certified CGeneral Contractor in the State of Florida, having been
i ssued |icense nunber CGC062689.

3. Respondent's |ast known address of record is 1964
Beachsi de Court, Atlantic Beach, Florida 32233.

4. At all times material hereto, Respondent was the prinmary
qgqual i fying agent for R S. Rhodes Construction, Inc. ("RRC'), which
di d not possess a certificate of authority.

5. On or about Novenmber 10, 2004, Respondent entered into a
contract with Mario E. Canas ("Canas") to build a roomaddition to
Canas' house | ocated at 2528 Ligustrum Road, Jacksonville,

Fl ori da.
6. The contract did not contain information regarding the

Fl ori da Homeowners' Construction Recovery Fund.



7. The contracted price for the construction was $34, 946. 00,
of which RRC accepted $25, 967. 40.

8. On or about April 4, 2005, Duval County Buil ding
Departnent issued Permt No. B0518467, by and through Respondent's
license, for the contracted construction.

9. Construction commenced in or around April 2005, and
continued until on or about August 19, 2005, at which tinme
construction ceased before conpletion due to Respondent's |icense
bei ng revoked.

10. On or about June 27, 2005, Respondent's Certified
Ceneral Contractor's license was revoked by the Construction
| ndustry Licensing Board for the Florida Departnment of Business
and Prof ession Regul ati on.

11. As a result of Respondent's failing to pay
subcontractors, Canas was forced to pay an additional $2,850.00 to
subcontractors to avoid |liens being placed on his property.

12. To date, Respondent has failed to return any noney to
Canas whi ch Respondent recei ved above the anmount conpleted on the
contract.

13. In or around 2004, Respondent entered into an agreenent
with Escol astico Gumapas, Jr. ("Gumapas") to construct a front
porch addition to Gumapas' house | ocated at 12242 Antoni Court,
Jacksonvill e, Florida.

14. The contract did not contain information regarding the
Fl ori da Homeowners' Construction Recovery Fund.

15. The contract price for the construction was $12, 000. 00,

of which RRC accepted $2, 000. 00.



16. Respondent failed to obtain a permt for the contracted
construction due to the fact that the City requested a zoning
vari ance before a permt would be issued.

17. Respondent failed to apply for or obtain a zoning
vari ance and, therefore, Respondent failed to conmence
construction.

Addi ti onal Facts:

Canas Transacti on

18. On Novenber 10, 2004, Mario Eduardo Canas and Xi onara
Canas, as owners, entered into a contract with Respondent d/b/a
R S. Rhodes Construction Conpany, Inc. (R S. Rhodes), for work to
be perforned at 2028 Ligustrum Road, Jacksonville, Florida. On
Cct ober 16, 2004, prior to signing the contract, M. Canas had
paid R S. Rhodes $2,000.00 to comence the project.

19. The contract terns anticipated that the contractor
woul d furnish needed materials and performthe work shown on the
drawi ngs and/or described in specifications in relation to the
proposal for the work.

20. The time of conpletion was referred to in Article 2 of
t he contract which states:

The work to be perforned under this Contract
shal | be commenced W TH N TWO WEEKS AFTER

PERM T | S | SSUED, and shall be substantially
conpleted WTHI N 16 WEEKS FROM PERM T | SSUE
DATE Tine is of the essence. The follow ng

constitutes substantial comencenent of work
pursuant to this proposal and contract:



(specify) Wrk begins first day of ground
br eaki ng.

21. The overall contract price was $34, 946. 00.

22. Article 4 established Progress Paynents accordingly:

Paynment of the Contract Price Shall be paid
in the manner Fol | ow ng:

1st Draw Due at singing of contract $6, 989.
2nd Draw Due After Foundation and col ums $6, 989.

3rd Draw Due After Fram ng, Trusses, Roof
Sheat hi ng, Wall Sheat hi ng, Doors,

El ectrical Rough-In, Dry-In $6, 989.
4th Draw Due After Roofing (Fiberglass)

| nsul ation, Drywall, Interior Trim

| nterior Paint $6, 989.
5th Draw Due Upon Substantial Conpletion. $6, 989.
Total Cost of Construction $34, 946.
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20

20

20
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23. Among the general provisions within Article 5 was the

provi sion that stated:

4. Contractor shall furnish Omer
appropriate rel eases or waivers of lien for
all work perfornmed or materials provided at
the time the next periodic paynment shall be
due (when applicable).

* * %

24. In relation to the Canas contract, it did not contain

Respondent's registration or certification nunber used in the
busi ness of contracting.
25. In April 2005 Respondent broke ground on the Canas

project. Respondent quit working around June 2005.



26. In addition to the $2,000.00 paid in October 2004,

M . Canas made several nore paynents by check to R S. Rhodes. On
Novenmber 11, 2004, M. Canas paid R S. Rhodes $6,989.20. On
April 14, 2005, M. Canas paid R S. Rhodes $6,989.20. On My 17,
2005, R S. Rhodes was paid $6,989.20. On August 5, 2005,

R S. Rhodes was paid $3,000.00. Al checks witten were cashed.

27. The May 17, 2005, paynment was rmade prematurely, in that
the work called for under the contract had not been perforned
prior to that paynent.

28. The August 5, 2005, $3,000.00 paynment was nade after
Respondent canme back froma trip and promsed to return to the
job. At that tinme the exterior of the home was bei ng damaged
where work was inconplete. The project was still not on
schedul e.

29. In this connection, Respondent had not done the things
necessary to be paid the fourth draw under the contract.

30. On August 19, 2005, Respondent wrote M. Canas
concerning the project stating:

This letter is to informyou that due to
condi tions beyond the control of R S. Rhodes
Construction, Inc. RS. Rhodes Construction
Inc. is no |longer doing business in the state
of Florida and will not be able to conplete
your project under existing conditions. New
conditions may be arranged as a resolution to

this situation to conplete your project at a
quality |level you would expect.



At out |ast neeting on August 5, 2005, you
were informed and verified the financial
costs on your project. At that tine you were
made aware how the project had run into a
deficit by approxi mately $3000. 00 and
consequently wote R S. Rhodes Construction a
check to cover that deficit. Al noney given
to R S. Rhodes has not nmade any profit, as
that was to cone at the end of the project
once conpl et ed.

Val dan El ectric, Inc., and A J. Morel
Plumbing, Inc. are requesting their first
draw for the work already conpl eted on your
project. Their requests are legitimte and
customary to the industry. Both are willing
to continue on the project.

| sincerely regret this situation and | ook
forward to discussing and inplenenting a
resolution that will conplete our project in
a reasonabl e manner.

31. The Canas project was concluded in October 2006.

32. Arthur Mrel as president/owner of A J. Mrel
Plumbing, Inc., filed a claimof lien in association with the
Canas project. Contrary to the contract entered into with
R S. Rhodes, the unpaid anmount upon which the claimof |ien was
based was $1,200.00. M. Canas had to pay the plunber that
anount to satisfy the lien

33. M. Canas had to pay Valdan Electric, Inc., $1,000.00

inrelation to a bill on the project that was not paid by

R. S. Rhodes.
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34. M. Canas had to pay Andre MBride $650.00 to instal
wi ndows in the project that were Respondent's obligation for
instal l ati on under the contract.

35. After the Respondent abandoned the project, M. Canas
had to pay significant additional costs to conclude the project,
in addition to the specific references to additional costs that
have been descri bed. Those m scell aneous expenses are reflected
in Petitioner's Exhibit nunbered A10.

36. The certificate of occupancy for the property at 2528
Li gustrum Road was granted by the Departnment of Public Wrks of
the Gty of Jacksonville of Florida, on Cctober 27, 2006.

37. On Cctober 31, 2006, a certification of conpletion for
various forns of activities under permts issued by that agency
was provi ded.

Gumapas Transacti on:

38. On Novenber 5, 2004, Respondent cane to the Gumapas
home at 2242 Antoni Court, Jacksonville, Florida, to give an
estimate on construction. He took nmeasurenents of the house and
determined that the costs would be $12,000.00 for the work, to
include materials. After considering the estimate, M. Gunapas
agreed to all ow Respondent to proceed with the project.

39. On Novenber 9, 2004, Respondent cane back to the
Gumapas property and there was a verbal agreenent to proceed with

the construction. Respondent said he needed $2,000. 00 deposit to

11



do paperwork and that Respondent woul d draw up a proposal that
coul d be used as a receipt.

40. On Novenber 11, 2004, M. CGumapas pai d Respondent the
$2, 000. 00 deposit.

41. M. Qunapas asked Respondent when Respondent coul d
commence the project, Respondent replied that he would start on
the first week of January 2005, and that the work woul d be
conpleted in eight weeks.

42. On Novenber 15, 2004, Respondent and Escol ati co Gumapas
signed a proposal for construction at 2242 Antoni Court in
Jacksonville, Florida. The proposal called for a $2,000.00 down
paynment in relation to initial drawi ngs and planning to construct
a porch on the front of the hone. Qher terns of the proposal
wer e:

Prelimnary drawings wll be done before the
construction drawi ngs are conpleted, so as to
mai ntai n construction costs wthin the
estimated costs, as discussed in our previous
nmeeting. That estimated costs of
construction discussed was approxi mately

$12, 000. 00, dependi ng on the final
construction draw ngs.

After construction drawi ngs are conplete, a
full proposal and cost estimate will then be
attached to the contract and submitted for

signature. Please sign and return with down
paynent to schedul e commencenent.

12



43. Related to the Gumapas project, the proposal did not
contain Respondent's registration or certification nunber used in
t he busi ness of contracting.

44, \When Respondent failed to comence the project on tine,
M. Qunapas tried to call Respondent, but the call was not
returned. Eventually, M. Gunapas spoke wi th Respondent.
Respondent said that he was having trouble with the Cty of
Jacksonvill e zoni ng departnent and that Respondent needed to take
pi ctures of the area. Respondent told M. CGumapas that there had
been changes in relation to the rules pertaining to a variance
fromthe Gty of Jacksonville, needed to proceed with the
project. The details of those changes were not expl ained by
Respondent .

45. After nunerous attenpts to reach the Respondent,

M . Rhodes spoke with Respondent in |ate April 2005, or perhaps
in early May 2005. Respondent told M. Gumapas that permts had
been approved by the zoning departnent of the Cty of
Jacksonvill e that needed to be picked up.

46. On May 11, 2005, M. Qumapas executed an Agent's Letter
of Authorization granting R S. Rhodes, as represented by
Respondent, authorization to act as M. Gumapas' agent to apply
for a zoning variance with the Gty of Jacksonville.

47. Respondent had not begun the work by m d- May 2005.

M. Gumapas again tried to reach the Respondent by tel ephone.

13



48. M. CGumapas then went to Respondent's hone and left a
nmessage with a person at the hone, to the effect that M. Gunapas
needed to speak with Respondent about the porch at the Gumapas
hone.

49. On June 5, 2005, M. Qumapas spoke with Respondent and
told himthat he did not wi sh Respondent to proceed with the
construction based upon the delay. Respondent apol ogi zed.

M. Qunapas asked for his noney back. Respondent told

M. Gunmapas that he woul d pay hi mback $1, 400. 00 because
Respondent had al ready done work. Respondent told M. Gunapas
that he woul d get back with the owner with paperwork reflecting
by invoice the work that had been done.

50. A nonth passed and Respondent did not contact
M. GQumapas. M. Gunapas call ed Respondent.

51. On July 6, 2005, Respondent sent M. Gunapas an
i nvoi ce.

52. Later, M. Gumapas found out that the permt for the
proj ect had been denied by the City of Jacksonville. M. QGumapas
tried to call Respondent about the permt denial. Respondent did
not return his call.

53. In August 2005, M. Gunmapas went to talk to the Cty of
Jacksonvill e building departnent about the permt denial.

Soneone there told M. Gunmapas that R S. Rhodes had never

14



requested a permt to build the front porch, as evidenced in
Petitioner's Exhibit Al4.

54, M. Gumapas continued to request the refund of his
$2, 000. 00 deposit paid by a check that was cashed.

55. In Novenber 2005, Respondent returned $100.00 paid to
R S. Rhodes. M. Gunmapas continued to contact Respondent to have
t he bal ance of the deposit returned. Eventually, Respondent paid
nmore noney for the refund of the deposit. The total amount paid
was $500.00. M. Gunapas continues to contact Respondent to
retrieve the bal ance of his deposit.

CONCLUSI ONS OF LAW

56. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject nmatter of this
proceedi ng in accordance with Sections 120.569, and 120.57(1),
Florida Statutes (2006).

57. At tinmes relevant to the case, Respondent was a
certified general contractor in Florida, |icense nunber
CGC062689. § 489.115, Fla. Stat. (2004).

58. Through the Adm nistrative Conplaint Respondent has
been accused of violations reflected in Counts | through X. Each
of those counts shall be discussed.

59. This is a disciplinary case. For that reason
Petitioner bears the burden of proving the accusations agai nst

Respondent. The proof nust be sufficient to sustain the

15



allegations in the Adm nistrative Conpl aint by clear and

convi nci ng evidence. Departnent of Banking and Fi nance Divi sion

of Securities and |Investor Protection v. Gsborne Stern and Co.,

670 So. 2d 932 (Fla. 1996) and Ferris v. Turlington, 510 So. 2d

292 (Fla. 1987). The termclear and convincing evidence is

explained in the case In re: Davey, 645 So. 2d 398 (Fla. 1994),

guoting with approval from Slomowitz v. Wl ker, 429 So. 2d 797

(Fla. 4th DCA 1983).
60. G ven the penal nature of this case, Chapter 489,
Florida Statutes (2004), has been strictly constructed. Any

anbiguity favors the Respondent. See State v. Pattishall, 99

Fla. 296 and 126 So. 147 (Fla. 1930), and Lester v. Departnent of

Prof essi onal and Qccupati onal Regul ation, State Board of Medi cal

Exam ners, 348 So. 2d 923 (Fla. 1st DCA 1977).
61. Count | to the Admnistrative Conplaint refers to
Section 489.119(2), Florida Statutes (2004), which states:

Busi ness organi zations; qualifying agents.--

* * %

(2) If the applicant proposes to engage in
contracting as a business organi zation,

i ncl udi ng any partnership, corporation,

busi ness trust, or other legal entity, or in
any nanme ot her than the applicant's | egal
nanes or a fictitious name where the
applicant is doing business as a sole
proprietorship, the business organization
must apply for a certificate of authority

t hrough a qualifying agent and under the
fictitious name, if any.

16



62.

states:

63.

Section 489.1195(1)(a), Florida Statutes (2004),

(1) A qualifying agent is a primary
qual i fying agent unless he or she is a
secondary qualifying agent under this section.

(a) Al primary qualifying agents for a

busi ness organi zation are jointly and equally
responsi bl e for supervision of all operations
of the business organization; for all field
work at all sites; and for financial matters,
both for the organization in general and for
each specific job.

Section 489.105(4), Florida Statutes (2004), defines

"Primary Qualifying Agent," where it states:

64.

"Primary qualifying agent' neans a person who
possesses the requisite skill, know edge, and
experience, and has the responsibility, to
supervi se, direct, manage, and control the
contracting activities of the business

organi zation with which he or she is
connected; who has the responsibility to
supervi se, direct, manage, and contro
construction activities on a job for which he
or she has obtained the building permt; and
whose technical and personal qualifications
have been determ ned by investigation and
exam nation as provided in this part, as
attested by the departnent.

R S. Rhodes did not hold a certificate of authority.

Nonet hel ess, Respondent served as it primary qualifying agent and

was responsible for the work done on the Canas and Gumapas j obs

and for financial matters associated with those jobs.

65.

In relation to Respondent's doi ng business as the

primary qualifying agent for R S. Rhodes, without a certificate

17



of authority, he is accused of violating Section 489.129(1) (i),
Florida Statutes (2004), which states:

Di sci plinary proceedi ngs. --

(1) The board nmay take any of the follow ng
actions agai nst any certificatehol der or

regi strant: place on probation or reprimnd
the |licensee, revoke, suspend, or deny the

i ssuance or renewal of the certificate,
registration, or certificate of authority,
require financial restitution to a consuner
for financial harmdirectly related to a
violation of a provision of this part, inpose
an admini strative fine not to exceed $5, 000
per violation, require continuing education,
or assess costs associated with investigation
and prosecution, if the contractor,
financially responsible officer, or business
organi zation for which the contractor is a
primary qualifying agent, a financially
responsi bl e officer, or a secondary
qual i fyi ng agent responsi bl e under s.
A89.1195]is found guilty of any of the
foll owi ng acts:

* * *

(1) Failing in any nmaterial respect to conply
with the provisions of this part or violating
arule or lawmful order of the board.

66. Respondent as the primary qualifying agent for
R S. Rhodes is guilty for RS. Rhodes' failure to apply for a
certificate of authority before engaging in contracting on the
Canas and Gumapas jobs under the R S. Rhodes nane. His actions
viol ated Section 489.119(2), Florida Statutes (2004), in
viol ation of Section 489.129(1)(i), Florida Statutes. The

vi ol ati ons were proven by clear and convincing evi dence.

18
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67. Counts Il and VI refer to Section 489.119(6)(b),
Florida Statutes (2004), in connection with the Canas and Gumapas
j obs respectively. That provision calls for:

The registration or certification nunber of
each contractor or certificate of authority
nunber for each busi ness organi zation shal
appear in each offer of services, business
proposal, bid, contract, or advertisenent,
regardl ess of nmedium as defined by board
rule, used by that contractor or business
organi zation in the practice of contracting
68. Respondent's certification nunber did not appear in the

Canas contract nor the Gumapas proposal as required. By
violating Section 489.119(6)(b), Florida Statutes (2004),
Respondent viol ated Section 489.129(1)(i), Florida Statutes
(2004), as referenced in Counts Il and VI to the Admi nistrative
Conpl aint. C ear and convincing evidence was provided as to
t hose viol ati ons.

69. Counts Ill and VII refer to violations of Section
489. 1425, Florida Statutes (2004), in relation to the Canas and
Gumapas j obs respectively. 1In pertinent part Section
489. 1425(1), Florida Statutes (2004), states:

Duty of contractor to notify residential
property owner of recovery fund.--

(1) Any agreenent or contract for repair,
restoration, inprovement, or construction to
residential real property must contain a
witten statenent explaining the consuner's
rights under the recovery fund, except where
the value of all |abor and materials does not
exceed $2, 500 .
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70. Respondent failed to include the notification to
M. Canas and M. Gunapas residential property owners by witten
statenent of their rights to recover under the recovery fund, in
a setting in which the Canas contract and Gumapas agreenent, as
to labor and materials exceeded, the $2,500.00 threshold.
Respondent viol ated Section 489.1425(1), Florida Statutes (2004).
Thus he violated Section 489.129(1)(i), Florida Statutes (2004).
Cl ear and convincing evidence was provided to establish these
vi ol ati ons.

71. Counts IV and I X refer to Section 489.129(1)(g)?2.,
Florida Statutes (2004), in relation to the Canas and Gumapas
j obs respectively. Section 489.129(1)(g)2., Florida Statutes
(2004), allows discipline to be taken for:

(g) Conmmitting m smanagenent or m sconduct in
the practice of contracting that causes
financial harmto a customer. Financi al

m smanagenent or m sconduct occurs when:

* * *

2. The contractor has abandoned a customer's
job and the percentage of conpletion is |ess
than the percentage of the total contract
price paid to the contractor as of the tinme of
abandonnent, unless the contractor is entitled
to retain such funds under the terns of the
contract or refunds the excess funds within 30
days after the date the job is abandoned;

Respondent abandoned the Canas and Gumapas jobs, and the

per cent age of work conpleted was | ess than the percentage of the

total contract price paid by M. Canas at the tinme he abandoned
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that project. |In each instance, Respondent violated Section

489.129(1)(g) 2., Florida Statutes (2004). dear and convincing

evi dence was provided to establish the violations.

72. Counts V and X refer to the Canas and Gunmapas | obs
respectively. Section 489.129(1)(m, Florida Statutes (2004),
allows the inposition of discipline for "Commtting inconpetency
or m sconduct in the practice of contracting.”™ 1In both jobs
Respondent conmitted m sconduct in the practice of contracting in
t he manner described in the facts. He took noney fromthe
custoners to acconplish the jobs. The jobs were not conpl et ed.
He avoi ded the custoners in their attenpt to gain his conpliance
with the terms of their contract or agreenent. His conduct |ed
to nonetary loses on their part. Respondent violated Section
489.129(1)(m, Florida Statutes (2004), pertaining to Counts V
and X. Cear and convincing evidence was provided to establish

the viol ati ons.

73. Count VIII in relation to the Gumapas job, refers to
Section 489.129(1)(j), Florida Statutes (2004). That provision
all ows discipline for:

Abandoni ng a construction project in which
the contractor is engaged or under contract
as a contractor. A project may be presuned
abandoned after 90 days if the contractor
termnates the project without just cause or
wi t hout proper notification to the owner,

i ncluding the reason for termnation, or
fails to performwork w thout just cause for
90 consecutive days.
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Respondent abandoned the Gumapas construction project in which he
was engaged. Wthin the nmeaning of that provision he did not
have just cause. He did not properly notify M. Gunapas, and he
had failed to performon the job for 90 consecutive days.
Respondent vi ol ated Section 489.129(1)(j), Florida Statutes
(2004). dear and convincing evidence was provided to establish
this violation.

74. \Wen considering the inposition of penalties for the
vi ol ati ons established, the Board may act in accordance with the
authority set forth in Section 489.129, Florida Statutes (2004),
and Section 455.227(2), Florida Statutes (2004). The latter
provision reflects a sim | ar approach to discipline conpared to
t he forner.

75. Section 455.2273, Florida Statutes (2004), nmakes it
i ncunbent upon the board to establish rules disciplinary
gui delines pertaining to disciplinary matters and obligates the
adm ni strative |law judge in recomendi ng penalties to foll ow
t hose penalty guidelines established by the Board.

76. Florida Adm nistrative Code Rule 61(4-17. 001 establishes
gui dance for penalties to be inposed for violations that have been
proven in this case. It describes the normal ranges of
puni shment. Consistent with the discussion reflected in the
matri x established by the aforenentioned rule for inposition of
penalties froma mnimumto a maxi num and Fl orida Adm nistrative

Code Rule 61(4-17.003, in relation to first offenses and repeat
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of fenses, the Canas violations are considered first offenses and
t he Gumapas viol ati ons are consi dered repeat offenses.
Pertaining to Count VIIIl, the Gumapas job, it is considered a
first offense. No admnistrative fine is recomended that would
be in excess of $5,000.00 per violation as allowed by rule. To
do so would be to act contrary to the boundaries established by
the Legi slature, when at Sections 455.227(2) and 489.129(1),
Florida Statutes (2004), it did not allow the inposition of an
adm ni strative fine that woul d exceed $5, 000. 00 per violation.

77. According to Petitioner's Exhibit A8, Respondent has
been fined before in an unspecified anount. The earlier action
t aken agai nst Respondent's certificate has been considered in
recommendi ng puni shrent .

78. In determ ning punishment, resort is nade to Florida
Adm ni strative Code Rule 61(4-17.002, pertaining to aggravating
and mtigating circunstances. Respondent has been fined before.
There were nonetary damages suffered by the customers that were
not satisfied by Respondent. The puni shnent woul d affect
Respondent's livelihood, assum ng that he continues at present to
hold his certified general contractor's |icense.

RECOMVENDATI ON

Upon consi deration of the facts found and the concl usi ons of
| aw reached, it is indent

RECOMVENDED
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That a final order be entered finding Respondent in
vi ol ation of those provisions reflected in Counts | through X of
the Administrative Conplaint; inposing a $1,000.00 administrative
fine for violation of Count |; a $1,000.00 admi nistrative fine
for violation of Count Il; a $1,500.00 adm nistrative fine for
viol ation of Count VI; a $500.00 administrative fine for
violation of Count IIl; a $1,000.00 adm nistrative fine for
violation of Count VII; a $1,500.00 administrative fine for
violation of Count |IV; a $3,000.00 adninistrative fine for
viol ation of Count |X; a $2,500.00 adninistrative fine for
violation of Count V; a $5,000.00 adm nistrative fine for
violation of Count X; and a $2,500.00 admi nistrative fine for
violation of Count VIII; that Respondent be required to make
restitution to M. Canas and M. QGunmapas as a consequence of the
vi ol ations; and that Respondent's certified general contractor
certificate/license be revoked, to the extent that it is still in

exi st ence.
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DONE AND ENTERED this 14th day of August, 2007, in

Tal | ahassee, Leon County, Florida.

-

T

~———

_>

CHARLES C. ADAMS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee,
(850) 488-9675

Florida 32399-3060

SUNCOM 278-9675

Fax Filing (850) 921-6847
wwwv, doah. state. fl.us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 14th day of August, 2007.

COPI ES FURNI SHED

M chael B. Golen, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Ri chard Steven Rhodes
1964 Beachsi de Court
Atl antic Beach, Florida 32233

G W Harrell, Executive Director
Construction Industry Licensing Board
Departnent of Busi ness and

Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792
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Ned Luczynski, General Counsel
Depart ment of Business and
Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recomended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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